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Clerk
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Boston, MA 02108
Re:

The Board of Registration in Medicine's Response to
Petitioner's Motion to Produce Documents:
In the Matter of Michael L. Langan, M.D., SJ20150267

Dear Clerk Doyle:
This Office represents the defendant Board of Registration in Medicine
("Board") in the abovereferenced action. Enclosed for docketing and filing is
the Board's Response to Petitioner's Motion to Produce Documents.
The Board wishes to additionally inform the Court that, as represented in
a prior response to a different motion, the Board has met and considered Dr.
Langan's recent proposal to stay the suspension of his license and has denied
reinstatement of the license. The Board anticipates filing a letter with the
Court memorializing that outcome in the next few days.
Thank you for your attention to the enclosed.
Very truly yours.

Bryan P. .Bertram
6179632107
Enclosure
cc:

O

William Keefe, Esq. {by certified mail)

COMMONWEALTH OF MASSACHUSETTS
Suffolk, ss.

Supreme Judicial Court
SJ20150267

Michael L. LANGAN, M.D.,
Petitioner,
v.
The BOARD OF REGISTRATION IN
MEDICINE,
Defendant.

THE BOARD OF REGISTRATION IN MEDICINE'S
RESPONSE TO PETITIONER'S MOTION TO
PRODUCE DOCUMENTS
The Board of Registration in Medicine ("Board") respectfully responds to Dr.
Michael Langan's Motion to Produce Documents ("Motion").

ARGUMENT
This is a case for judicial review, under the certiorari statute, G.L. c. 249, § 4,
of a quasijudicial decision by the Board not to stay its indefinite suspension of Dr.
Langan's medical license. The Board suspended Dr. Langan's license on February 6,
2013 because it found that Dr. Langan misled the Board and its staff concerning his
attendance at alcohol abuse support group meetings.

Corrected Administrative

Record ("AR"):3337. Dr. Langan declined to seek a hearing to challenge that order,
as was his right, meaning that the order became final without challenge, including
judicial review. That proceeding is long since over.
More recently, on January 15, 2015, Dr. Langan petitioned the Board to
stay—or, in his words, "invalidate"—that suspension. AR:189. However phrased,
such a request is not by statute but is a quasijudicial request to the Board to consider
reinstatement of a license to practice medicine, either with conditions or not. See
Hoffer v. Board of Registration in Med.. 461 Mass. 451, 45658 (2012).

The

proceeding of the Board to consider such a request is therefore quasijudicial and
reviewable under the certiorari statute, G.L. c. 249, § 4. Id. In accord with these
principles, when the Board declined to stay its suspension of Dr. Langan's license—
because he has failed to comply with conditions set by the Board for a stay—Dr.
Langan sought judicial review in this Court under the certiorari statute. This case is
thus one for review of a limited proceeding: Dr. Langan's petition to the Board to
"invalidate" the suspension and the Board's consideration of that request.
Review under the certiorari statute is limited to the record before the agency,
here the record before the Board. Frawley v. Police Comm'r of Cambridge, 473
Mass. 716, 726 (2016). The Board has certified the administrative record to this
Court and the parties have both briefed and argued the case on the basis of that
record. The certiorari statute does not, in addition to the Board's certification of the
record, support Dr. Langan's most recent motion, which is nothing more than an
attempt to impose upon the Board a duty—absent from any statute, regulation, or
rule—to search for and produce documents to him that are outside of that record. Dr.
Langan's Motion tellingly directs this Court to no authority to support such a request.
Because it is devoid of any basis in the law, the Motion should be denied.
Dr. Langan attempts to characterize this Motion as being the fault of the
Board, its staff, or its counsel:

"Counsel makes this request after the Board of

Registration in Medicine and its representatives have refused Dr. Langan's repeated
requests for the same." No. The Board has declined to engage with Dr. Langan's
repeated efforts to debate issues concerning the July 2011 PEth test and its validity—
the Board never considered it when suspending Dr. Langan's license—including
declining to produce documents when Dr. Langan has no statutory or regulatory basis
to get them. The one time when Dr. Langan requested documents under a statute—
when he filed a request under the Public Records Law with the Board—staff
responded to Dr. Langan and electronically provided to him 146 pages of documents
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in less than 24 hours. Thus, the Board is complying with its obligations to provide
records where such obligations exist but is not going to negotiate with Dr. Langan to
impose upon itself extrastatutory obligations that do not exist.
Finally, Dr. Langan's reason that he should get these documents is misguided.
As the Board explained in response to Dr. Langan's last motion, his "evidence" that
something has been suppressed is unsupported and wrong. First, the date stamps he
points to—as previously explained—have nothing to do with when the Board
considered those documents. Because that is his only "evidence" of his new theory
that the Board was unaware of the PEth test issues, that alone should end this matter.
Second, the Board was made aware in December 2011 of the PEth test issues—Dr.
Langan's letter to the Board that he claims was "suppressed" was provided to the
Board for its December 21, 2011 meeting for consideration.1 Indeed, that is no doubt
why the Board did not express surprise about the issue in its orders subsequent to the
2011 order—it already knew about it.

This also explains why the Board has

consistently said in its subsequent orders that the test is not and has never served as a
basis for any discipline. See AR:3237, 18389.
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•
Third, Dr. Langan and his counsel

at the time (Attorney Liebert) were present at the Board's December 21, 2011
meeting3 further undermining any assertion that the PEth test issues were
"suppressed" by Board staff at that time. Fourth, this issue has no bearing on Dr.
Langan's present discipline because the Board never suspended Dr. Langan's license
in 2011. Id. Instead, the Board and Dr. Langan entered into another probation
1

The Board's staff has reviewed its records and confirmed this to be the case.

2 To

be sure, and to put this matter to rest for the Court once and for all, the Board has
retrieved from offsite storage those materials before the Board in December 2011.
The documents that Dr. Langan claims were "suppressed" are in fact there—and this
should not be surprising given the Board's many orders since that time, all of which
have disclaimed any reliance on the July 2011 PEth test.
3 The

Board's staff has confirmed this by reviewing its minutes.
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agreement and it was not until 2013 and based on different circumstances—i.e. Dr.
Langan misleading the Board—that the current suspension entered.
At bottom, Dr. Langan continues to generate ancillary issues where none
exist, ignoring the actual reason the Board suspended his license in 2013 (not the
result of a failed test but for misleading the Board), and further ignoring that he did
not seek an adjudicatory hearing concerning these issues—a decision that he cannot
assert was uninformed because he was represented by counsel at the time.

CONCLUSION
Dr. Langan's repeated attempts to create ancillary issues where none exist
should stop. The Court should deny Dr. Langan's Motion and proceed to issue an
order and judgment on the merits of this case.
Respectfully submitted,
The Board of Registration in Medicine,
By and through its attorney,
Maura Healey,
Attorney General
/7

Dated:

July 29, 2016
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Bryan F). Bertram, BBO # 667102
Assistant Attorney General
Government Bureau
Office of the Attorney General
One Ashburton Place
Boston, MA 021081698
(617) 9632107
Bryan.Bertram@,state.ma.us
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CERTIFICATE OF SERVICE
I, Bryan F. Bertram, hereby certify that I served complete and accurate copies
of the following documents on Attorney William Keefe by the same by U.S. Mail on
July 29, 2016: The Board of Registration in Medicine's Response to Petitioner's
Motion to Produce Documents.
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